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Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-9810
V.

M CHAEL J. RUSSO,

Respondent .
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CPI Nl ON AND ORDER

The respondent appeals fromthe oral initial decision of
Adm ni strative Law Judge Ji my Cof fman, issued in this proceedi ng
on January 11, 1990, at the conclusion of an evidentiary
hearing.! By that decision, the law judge affirmed an order of
the Adm ni strator suspending respondent's airline transport pil ot

(ATP) certificate for 60 days on an allegation of a violation of

A copy of the oral initial decision, an excerpt fromthe
transcript, is attached.
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section 91.9 of the Federal Aviation Regulations, 14 CF. R Part
91.2 The Administrator's order, which was filed as the conpl aint
inthis matter, alleges the follow ng facts in support of the
al | egati on:

2. On or about January 11, 1988, you acted as pilot-in-

command of a Northeastern Aviation Gates Learjet LR-24F

aircraft, identification N13KL, on a flight to Republic

Airport, Farm ngdale, N.Y.

3. At the conclusion of the above-described flight, you

executed a night-tine VFR landing to Republic Airport when

the airport was NOTAM cl osed due to inoperative runway

l'ights.

4. During the above-described | anding, you nade a series of

abrupt lowaltitude maneuvers to line up with the centerline

of runway 19

Carmne Gallo is an FAA air traffic control (ATC) speciali st
who al so holds an ATP certificate and who is a certified flight
instructor. He was handling the |ocal and ground control
positions and was the supervisor at the Republic tower, at the
time of the incident. He testified that on the day in question,
a power outage occurred at 2220 Zulu hours [6:20 p.m], which
affected the runway lights, taxiway |ights, obstruction |ights,
and vi sual approach locator lights at the airport. At 6:23 p.m,
Controller Gallo suspended air traffic services and advi sed
approach control that the airport was closed. At 6:43 p.m, a

Notice to Al rnen (NOTAM was issued by approach control, closing

°FAR 891.9 provided at the tine of the incident as foll ows:

"8 91.9 Carel ess or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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the airport. According to Controller Gallo, at 6:45 p.m, he
recorded the NOTAM on the ATIS [Automated Term nal Information
Servi ce].

At 6:49:42 p.m, respondent contacted Republic tower and
advi sed Controller Gallo that he was twenty-five mles east of
Republic Airport, and that his aircraft was still in
comuni cation with approach control.® Controller Gallo advised
respondent that the airport was cl osed because there was no
lighting.* Respondent acknow edged the information, and advised
the tower that "we have mnimum fuel and that's going to create a

real problemfor us ah we're famliar with airport and do not

require the runway lights.” Controller Gallo told respondent
that everything was out of service -- "runway |ights, taxiway
lights, airport rotating beacon" -- and respondent reiterated

t hat he understood, but that |ights would not be required for his
| anding. Controller Gallo asked respondent if he was declaring
an energency. Respondent replied that he was not, stating that
he only had a m ni num fuel situation

At 6:51:10 p.m, respondent reported to the tower that he

was now 20 m | es east of Republic Airport. According to

3Respondent's co-pilot was handli ng communi cations with
approach control .

“Controller Gallo testified that he advised the Approach
Controller to tell respondent's aircraft that Republic was
cl osed, and he believes that when respondent first contacted
Republic Tower at 6:49:42, respondent had already been so advi sed
and that is why respondent told Republic Tower that he was "stil
W th approach,” but that he was trying to get nore information
about Republic. (TR-99).
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Controller Gallo, this placed respondent's aircraft in close
proximty to Islip Airport. Controller Gallo advised respondent
that if he was minimumfuel, "Islip is available,"” for |anding,?
but that if he |l anded at Republic, he did so "at his own
discretion.” Respondent replied that he was not sure what the
controll er neant by "our own discretion,” to which the controller
responded that he could not provide air traffic control services
or separation on the runway, without |ights. Respondent
acknow edged that he would "accept responsibility for the | anding
at Republic." See Adm nistrator's Exhibit 4, Transcript of
Communi cat i ons between Learjet N13KL and Republic ATC Tower.
Respondent bypassed Islip. He |landed at Republic Airport at
approximately 7:00 p.m Controller Gllo testified that he
observed the landing, and in his opinion, respondent did not
execute a normal, straight-in approach. He described
respondent's aircraft as operating at a low altitude, and then
maki ng an abrupt right turn followed by an abrupt left turn, in

order to align the aircraft with the runway.®

®According to Controller Gallo, he had already advi sed
approach control that respondent was in a mninmumfuel situation
and that was how he knew he could informrespondent that Islip
was available. In his opinion, it would have been nore prudent
for respondent to land at Islip. He explained that respondent
woul d have been given priority at Islip, and that he would have
therefore experienced little delay in landing. He also noted
that respondent was only 10 mles fromlslip, but 25 mles from
Republic, at the time he stated that he had a m ni nrum fue
si tuation.

®Controller Gallo testified that it appeared to himthat
respondent made these turns so he could find the runway surface,
and so that he could avoid the old airport tower.
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Respondent has been a pilot for nore than 35 years, and he
has over 15 years of experience flying Learjets.” He has flown
this particular aircraft, which is based at Republic Airport,
several tinmes a week, for four or five years. He testified that
the subject flight was comng in fromoverseas, and he was | ow on
fuel because he had encountered strong headw nds whi ch had not
been forecasted. According to respondent, there was confusion in
the cockpit because approach control did not advise that Republic
Airport was closed until the aircraft was in the Republic Airport
traffic area,® and respondent considered the tower's information
"unofficial" because it did not have jurisdiction over his
aircraft. According to respondent, by the tinme approach control
did confirmthe NOTAM the fuel situation had deteriorated

9

mar kedl y, ” and he was concerned that if he landed at Islip he
woul d not have sufficient fuel to execute a go-around, if one was
necessary in the event that airline traffic delayed his |anding
there. Respondent testified that he believed that under the

ci rcunstances, it was nore prudent for himto proceed to
Republic. In his opinion, as pilot-in-command he had the right

to exercise his discretion and deci de what action to take to

'"The subject aircraft is a Learjet and Controller Gallo is
not Learjet rated.

8Respondent's co-pilot also testified that approach control
sai d not hing about the NOTAM until the aircraft was fairly cl ose
to the airport traffic area.

’Respondent admits that after he told air traffic control
that he did not have an enmergency, he did get a | ow fuel warning
light.
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resol ve an energency which he believes was not of his own nmaking.
Respondent describes his | anding at Republic as uneventful.

The | aw judge rejected respondent’'s position. He concl uded
t hat respondent was near Islip when he was advi sed that Republic
Airport was closed, noting that respondent |anded 11 m nutes
after he was advised of the NOTAM by the tower. The |aw judge
further noted that respondent never declared an energency, never
told ATC that he had a low fuel |ight, and never told ATC he
could not land at Islip because he had insufficient fuel to
execute a go-around. Inplicitly, the |aw judge al so rejected
respondent’'s cl ai mconcerning the nature of his |anding, finding
t hat respondent did nake abrupt, |ow maneuvers on approach.
Finally, inplicit in the law judge's factual findings is a
credibility finding against respondent and in favor of the
testinony of the Adm nistrator's wi tnesses. The |aw judge
concl uded that the Adm nistrator had established the violation of
FAR section 91.9, and that respondent was not entitled to waiver
of sanction under the terns of the Aviation Safety Reporting
System (ASRP) because his actions were not inadvertent. He
affirmed the order in its entirety.

Respondent asserts on appeal that the |aw judge's findings
are not supported by a preponderance of the evidence. He clains
that he was faced with an energency situation, and pursuant to
FAR section 91.3, he had the authority to deviate fromthe

NOTAM !° Respondent al so asserts that the fact that he was not

FAR § 91.3 provided at the time of the incident as
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separately charged with an operational violation for landing at a
NOTAM cl osed airport, precludes a finding of a violation of FAR
section 91.9.' Finally, respondent attacks the |aw judge's
credibility findings in favor of the air traffic controller, who
respondent clains expressed a "layman's" opinion on the |anding.

Regar di ng sanction, respondent clains imunity under the
provi sions of the ASRP. The Adm nistrator has filed a brief in
reply, urging the Board to affirmthe initial decision.

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order. For the reasons that
follow, we will deny respondent's appeal .

We find respondent’'s argunents unavailing. He offers us no
persuasi ve reason to disturb the |aw judge's findings, which are
supported by the testinony of Controller Gallo and corroborated

(..continued)
fol |l ows:

"8 91.3 Responsibility and authority of the pilot in command.

(a) The pilot in conmmand of an aircraft is directly responsible
for, and is the final authority as to, the operation of that
aircraft.

(b) I'n an energency requiring i nmediate action, the pilot in
command may deviate fromany rule of this subpart or of Subpart B
to the extent required to neet that energency.

(c) Each pilot in command who deviates froma rul e under
paragraph (b) of this section shall, upon the request of the
Adm ni strator, send a witten report of that deviation to the
Adm ni strator."

The Administrator's notion at the hearing to anend the
conplaint to include an allegation of a violation of FAR
891.91(b), was denied by the |aw judge.
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by the transcript of communications between hi mand respondent. *?

Respondent was told that there was a power outage at Republic
Airport, and we fail to see what difference it made whet her
approach control or the tower gave himthat information. He was
not presented with conflicting information concerning an
instruction or a clearance, which m ght have required himto nake
a choice on how to proceed. There sinply was no reason to
question the information fromthe tower air traffic controller,
who was in the best position to know the current status of the
runways. Moreover, respondent acknow edged recei pt of that
information, i.e., he knew that the airport was cl osed because it
had no lighting. Absent an energency, he had no authority to

ignore this information, and | andi ng under such circunstances

constitutes a careless operation. See Adm nistrator v. Searight,

5 NTSB 27 (1985) (evi dence of takeoff and | anding at cl osed

ai rport establishes FAR section 91.9 violation). Nor is the
finding of an underlying violation of FAR section 91.91(b)
necessary in order to sustain a finding of a violation of FAR

section 91.9. Admnistrator v. Latham NTSB Order No. EA-3506

(1992) (Where airport manager had no authority to i ssue NOTAM
cl osing runway, requiring dism ssal of section 91.91(b)

all egation, violation of section 91.9 affirnmed). Even though

2Wth regard to Controller Gallo's observations on the
| andi ng, respondent attacks the credibility of his testinony
because Gallo is not Learjet-rated. W fail to see the
significance of this factor. Controller Gallo is a highly
experienced controller and an ATP pilot. He is nore than
qualified to know the difference between a normal, straight-in
approach and one involving low altitudes and abrupt naneuvers.



9
respondent may have been able to | and wi thout runway |ights, the
choice® to land at Republic Airport under such circunstances was
still inprudent because he had no ATC services and the hazards of
the landing were substantially greater. Respondent's actions
j eopardi zed the safety of his aircraft and its occupants as well
as persons and property on the ground.

As to whether there was an energency whi ch coul d excuse
respondent’'s actions, we find his clains neritless. The record
overwhel m ngly supports the fact that respondent knew the
di fference between declaring an energency and stating that he had
a mnimmfuel situation. He chose the latter. Even when
pressed by ATC, he refused to declare an energency, and as the
| aw j udge pointed out in his decision, when the warning |ight
actually indicated that an energency situation m ght soon exist,
respondent, who was still in communication with ATC, failed even

then to declare an energency.* In the Board's view, if an

Bln the Board's view, the fact that respondent chose to
bypass Islip and | and at Republic nakes his carel ess act
del i berate and not inadvertent, taking it outside the paraneters
of the ASRP. Ferguson v. NTSB, 678 F.2d 821, 828 (9th G
1982) .

YAl t hough respondent clains that he was able to see the
centerline because of the clearness of the night and the
reflection caused by snow near the runway, we question how he
coul d have predicted these conditions before his landing. |In any
event, he had no ability to predict what other conditions
exi sted, nor did he even know what had caused t he power out age.
VWhat if there had been an accident at the airport which had
caused the power outage and there were energency crews on the
runway? The possibilities for endangernent are endless, and, in
our view, not renote.

>Respondent attenpts to draw an anal ogy between his
situation and that which occurred in an accident investigated by
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energency existed, it did not occur until after respondent chose
to bypass Islip Airport. He knew that Republic Airport was
cl osed when he had anple tinme and opportunity to execute a safe
landing at Islip Airport. H's decisions to bypass Islip and | and
at Republic Airport, when Republic was cl osed, evidence clearly
deficient judgnent, and supports the finding of a violation of
FAR section 91.09.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;
2. The Adm nistrator's order and the initial decision are
affirmed; and
3. The 60-day suspension of respondent's Airline Transport Pil ot

certificate shall commence 30 days after service of this order.?'®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

the Safety Board involving Avianca Airlines, NISB Report AAR-
91/ 04, where the pilot of that aircraft failed to declare an
energency and crashed because of fuel exhaustion. Contrary to
respondent's assertions, in that investigation the Board found
that the controllers' actions were proper and responsive to a
request which was not characterized as an energency, because the
flightcrew did not adequately conmunicate its critical fuel
situation to ATC. The only analogy to be drawn between these
situations is that in both the pilot failed to use the accepted
term nol ogy to characterize his fuel situation

®For purposes of this order, respondent must physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861. 19(f).



